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Preparing for potential tax law changes

Proposals under consideration in 2021 that could affect individuals, business
owners, estates and the markets
The Biden administration and others have outlined wide-ranging proposals for legislation that would significantly
overhaul current tax laws. It is important to note that all of the potential changes listed here are nothing more than
proposals at this stage and have not been passed into law. Yet, it can be crucial to understand how any changes
could impact your own financial circumstances.
Who could be affected by these proposed changes?
The proposals on the table cover a wide range of the tax laws, including income tax, FICA (Social Security) tax
and estate and gift taxation. Current policies may affect you if you:
•
•
•
•
•
•
•

Earn in excess of $400,000 (as a household)
Itemize deductions on your federal income tax return
Have IRAs or workplace retirement plan savings
Make annual gifts to one or more individuals
Receive annual gifts
Have an estate valued at greater than $3.5 million
May inherit assets in the future

Here is a look at changes that could occur, depending on how a final package of legislation is structured and
whether it wins approval of both houses of Congress and is signed into law by President Biden.
Tax changes that could affect personal income
Raising the top tax rate
The Tax Cut and Jobs Act (TCJA) of 2017 reduced the top marginal income tax rate from 39.6% to 37%. In 2021,
the top marginal tax bracket applies for income above:
•
•
•
•

$523,600 f or individual tax filers
$628,300 f or married couples filing a joint return
$314,500 f or married couples filing separately
$523,600 f or those filing using head of household status

Proposals today would restore the top rate to 39.6%.1 Applicable income thresholds would be lower than the
existing thresholds that currently apply to the highest tax rate. The 39.6% rate would apply to incomes above2:
• $452,700 f or individual tax filers
• $509,300 f or married couples filing a joint return
• $254,650 f or married couples filing separately
• $481,000 f or those filing using head of household status
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In addition to the higher top marginal income tax rate, a Net Investment Income Tax of 3.8% may also apply at
certain higher income thresholds.
Itemized deductions
The TCJA imposed a maximum itemized deduction of $10,000 that could be claimed for state and local income or
sales taxes and property taxes paid in a given year (often referred to as SALT deductions). That limit would be
eliminated under current proposals, restoring the ability to fully claim those deductions.1
However, additional proposals could limit the ability to claim deductions for those in higher income tax brackets.
Itemized deductions could be limited to the 28% tax bracket. Another aspect of the proposed changes would
reinstate the so-called Pease Limitations itemized deductions for taxpayers earning more than $400,000.1 This
limitation required some higher income taxpayers to reduce itemized deductions by a certain percentage. If it is
reinstated, a number of taxpayers will see their ability to fully utilize itemized deductions limited and their tax
liability increase as a result.
FICA (Social Security) taxes
Social Security taxes have two components: Old-Age, Survivors, and Disability Insurance (OASDI) tax at 6.2%
and Hospital Insurance Tax at 1.45% for a total tax of 7.65% paid by both the employee and employer. Selfemployed individuals pay both halves of the Social Security taxes ― OASDI tax at 12.4% and Hospital Insurance
Tax at 2.9%. Under current law, the Hospital Insurance Tax applies to everybody earning income, but there is a
cap of $142,800 in 2021 on income to which OASDI taxes are applied. All earnings above that amount are
currently not subject to OASDI taxes. While President Biden has not included a specific proposal to alter the
OASDI tax at this time, he has, in the past, endorsed a specific plan. It would apply an additional 12.4% OASDI
tax f or income levels above $400,000 (shared by the individual taxpayer and the employer). This is one of many
proposals that have been laid out as alternatives by the Social Security Administration to improve the program’s
long-term solvency.3
IRAs and workplace retirement plans
Required minimum distributions (RMDs) f rom employer-sponsored plans and traditional IRAs currently must begin
by April 1 after the year in which an individual reaches age 72. A new proposal would delay the required starting
date f or IRA or retirement plan distributions as follows 4:
For those who turn age:
72 af ter 12/31/2021
73 af ter 12/31/2028
74 af ter 12/31/2031

RMDs must begin after
reaching age
73
74
75

Delayed starting dates for required distributions allow money to continue to grow on a tax-advantaged basis in
retirement accounts for an extended period of time.
An additional provision of the same proposal would expand the amount that individuals age 62 and older could
contribute to their workplace retirement plan compared to current law. This would allow more income to deferred
f rom current taxation.
Tax changes that could affect investments
Long-term capital gains and qualified dividends
Under current tax law, individuals pay a federal income tax rate ranging from 0% to 20% in taxes on realized
capital gains when selling an asset that is held longer than 12 months. The applicable capital gains rate also
applies to qualified dividends received. Qualified dividends are those paid by U.S. companies or certain foreign
companies. The highest rate of 20% currently applies to single tax filers with adjusted gross income (AGI) over
$445,850 and married couples filing a joint return with AGI over $501,600. For single people with AGI over
$200,000 or married couples with AGI exceeding $250,000, an additional 3.8% Net Investment Income Tax (NIIT)
applies.
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Proposals under consideration would raise the applicable tax for capital gains and qualified dividends to the
proposed highest marginal income tax rate, 39.6% for those with AGI of $1 million or greater. 1 When combined
with the NIIT, it would result in a total tax of 43.4% on long-term capital gains or qualified dividends for those with
AGI of more than $1 million per year.
The NIIT would also apply to all income exceeding $400,000 that is not otherwise subject to FICA or selfemployment tax, even if it is not considered “investment income.” 5 For example, the definition has been expanded
to include gross income and gains from trade and business income not otherwise subject to employment taxes
(see below under “Potential changes to taxes for businesses and business owners.”)
Gains f rom the sale of assets held less than one year will still be considered short-term capital gains and subject
to tax at ordinary income tax rates.
Carried interest tax
A provision of current tax law that primarily benefits private equity and hedge fund managers defines a category of
income referred to as carried interest. This allows a good portion of income earned by these managers to be
treated at the more favorable capital gains tax rate of 15% or 20%. Under new proposals, this form of
compensation would be treated as wage income subject to employment taxes and a top tax rate of 39.6%. Capital
gains tax treatment would still apply for investors with money at risk (i.e., private equity partners who invest their
own money in their funds). Certain family partnerships would also be exempt from these tax law changes.1, 6
Tax changes that could affect estate transfers and gifting
Estate tax exemption and estate tax rate
The TCJA raised the unified gift and estate tax exemption amount per person, and it now stands at $11.7 million.
For estates valued at a larger amount, the top estate tax rate is 40%. Notably, President Biden’s proposals would
retain the current estate and gift tax rules, most of which are set to expire in 2026.
Another proposal that’s been brought forward would establish a progressive taxation system for estates
transf erred at death, similar to the marginal tax brackets that apply to income. 7 The proposed brackets (with no
cost-of-living adjustment) are:
Value of estate at death
$0 to $3.5 million
>3.5 million to $10 million
>$10 million to $50 million
>$50 million to $1 billion
>$1 billion

Applicable estate tax rate
0%
45%
50%
55%
65%

This proposal would also reduce the lifetime gift exemption to $1 million per individual and $2 million for married
couples, with no cost-of-living adjustment. Lifetime gifts will reduce the $3.5 million estate tax exemption.
Changes in step-up in cost basis for assets transferred at death
Under laws that have been in place for an extended period of time, an asset that is inherited from a deceased
individual would benefit from a step-up in cost basis. For example, if a stock an individual purchased at a cost
basis of $10,000 had risen in value to $100,000 by the time that person died, the beneficiary of that stock would
have the cost basis established at $100,000. This would avoid tax on the $90,000 gain that occurred while the
initial owner held the stock.
Legislation has been proposed that would eliminate the step-up in cost basis for inherited and gifted wealth. In the
example above, this would mean that along with inheriting a stock valued at $100,000, the beneficiary would also
inherit a capital gains tax liability on $90,000 in appreciated value, significantly reducing the benefit of the
inherited stock. This proposal includes certain transactions involving the sales and gifts to a grantor trust. 8 Among
the specific provisions being considered are:
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•

•
•

•
•
•
•

Unrealized capital gains at death will be treated as “sold” assets upon transfer to a beneficiary. The
dif ference between the deceased owner’s cost basis and the asset’s fair market value on the date of death,
or the alternate valuation date, will be taxed as a capital gain. However, this would apply only to the extent
the gains exceed the $1 million exclusion.
Tax on unrealized capital gains is due when capital assets (equities, real estate, equipment, etc.) are
transf erred by gift or sale to a “defective” trust if the property in the trust is not includable in the grantor’s
estate f or estate tax purposes.
Implementation of a “21-year rule” f or all non-grantor trusts, whether newly created or pre-existing, that
would impose payment of tax on unrealized capital gains every 21 years after establishment of the trust. A
trust created in 2005 or earlier will have its first “deemed realization” in 2026. Income taxes owed from
“deemed realization” on assets other than actively traded assets (i.e., illiquid assets) may be paid over a 15year period.
Income taxes paid on unrealized capital gains for assets, other than actively traded assets, would be
deductible for estate tax purposes and payments can be spread out over 15 years.
A $1 million exclusion would apply for property transferred at death, indexed for inflation in $10,000
increments (less any exclusion previously used for gifts).
Up to $100,000 of the $1 million exclusion can be used during a person’s lifetime, with any remaining
amounts available upon death.
There would be an exemption for gifts or bequests with unrealized capital gains that are directed to a
spouse, a trust with a spouse as sole beneficiary or a charity. Under the spousal exception, unrealized
capital gains on assets transferred to a spouse (or a trust with spouse as sole income beneficiary) will be
taxed as ordinary income at the spouse’s death. 9

Taxation of large trusts and estates
A proposal has been made that would tax capital gains and qualifying dividends earned by trusts and estates at
the same rate as applicable ordinary income tax rates for individuals with taxable incomes exceeding $1 million.1
Additional changes that could affect common estate planning techniques
Annual exclusion gifts
Under current law, individuals can gift up to $15,000 per year per recipient (to an unlimited number of recipients)
and have those gifts excluded from gift tax. This allowed a couple to gift up to $30,000 per recipient in a year (with
an unlimited number of recipients) with no gift tax ramifications. In addition, an individual could receive an
unlimited amount of gifts from any number of donors.
A proposal has been made to reduce the maximum annual gift excluded from gift tax to $10,000 per recipient,
with donors limited to total annual gifts of $20,000 that would be excluded from gift tax. In addition, no recipient
could receive more than $10,000 per year.3
Grantor trusts
New rules, if approved, would treat the grantor of a trust as the “deemed owner” of trust assets. These rules
would apply to all IRC Section 678 trusts, including Spousal Lifetime Access Trusts, Intentionally Defective
Grantor Trusts, Irrevocable Life Insurance Trusts, Beneficiary Deemed Owner Trusts and Beneficiary Defective
Inheritors Trusts.4 As a result of this change:
•
•
•
•
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Assets would be included in the deceased grantor’s estate at death and subject to estate tax.
Distributions made to non-spouse beneficiaries during the grantor’s life would be treated as gifts and
subject to both gift tax on the fair market value of the assets as well as capital gains tax on the difference
between the f air market value and the grantor’s cost basis.2
During the grantor’s life, when the grantor ceases to be the “deemed owner” of the grantor trust, trust assets
attributed to the grantor as “deemed owner” would be treated as a transfer by gift and be subject to gift tax.
Gains would also be recognized and subject to tax if the grantor is no longer considered the “deemed
owner” of the trust. Capital gains would be taxed based on the difference between the fair market value of
the appreciated asset and the grantor’s cost basis.2

These proposed rules would apply to any grantor trust, created or receiving a contribution, on or after the date the
new law is enacted (if that occurs). Grantor trusts created and funded prior to the date of enactment would be
grandfathered under current law.
GRATs and similar arrangements
Under proposals being considered, Grantor Retained Annuity Trusts (GRATs) would require a minimum duration
of 10 years. In addition, the GRAT would be required to have a minimum taxable “remainder interest,” (the greater
of 25% of trust value or $500,000) determined at the time of its creation.4
Generation-Skipping and “Dynasty” Trusts
Under proposed changes, the duration for each type of trust would be capped at 50 years. This new time limit on
the lif e of such a trust would apply both to newly created trusts as well as those that existed prior to the new law
being enacted. Upon expiration of the 50-year grace period, distributions from the trust to a “skip person” would
be subject to the generation-skipping transfer tax. 4
Valuation discounts
Legislation is under consideration that would disallow valuation discounts on the transfer of “non-business assets”
held in business entities (i.e., partnerships and LLCs) and partial interests in entities that are majority-owned or
controlled by members of the same family. Current law does not impose such limitations. Certain family limited
partnerships would be excluded from these changes. 4
Treatment of unrealized appreciation for trusts, partnerships and non-corporate entities
There is currently no recognition of unrealized gains in these entities, meaning no resulting tax liability. Under
proposed rules, gains on unrealized appreciation of property would be realized if that property were not subject to
a recognition event within the prior 90 years starting January 1, 1940. The f irst potential date hat a recognition
event could occur would be December 31, 2030. 2
Potential changes to taxes for businesses and business owners
Along with the proposals noted above related to taxation of personal income, gifts, trusts and estates, there are
proposals that could significantly affect businesses and business owners. Among the notable modifications
included in the TCJA of 2017 was a reduction in the corporate income tax rate from 35% to 21%. Here are
potential changes that are now being considered:
•

•

•

•
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Repealing the deduction applying to pass-through entities for high-income earners. The TCJA
implemented the ability for owners of sole proprietorships, partnerships, S-Corporations and LLCs to claim
a 20% tax deduction for qualified business income. For taxpayers with income over $400,000, President
Biden has proposed repealing the pass-through deduction provided via a phase-out formula for high income
earners.
Change in the corporate tax rates. The current 21% corporate income tax rate would be raised by a
modest amount, possibly to 25%. Current proposals would also put an end to the current tax exemption on
the f irst 10% return on foreign assets for companies that are subject to the Global Intangible Low Tax
Income (“GILTI”). These proposals would also increase the minimum GILITI tax to 21%. Also, under
consideration is a 15% minimum income tax on financial statement profits for companies with more than $2
billion in net book income that might otherwise not be taxed. 10
Net Investment Income Tax (NIIT). This tax currently applies to pass-through income for owners of
partnerships, LLCs and S Corporations for AGI between $250,001 and $399,999. NIIT would be expanded
to apply as well when AGI exceeds $400,000. This would apply to gross income and gains from a trade or
business not otherwise subject to employment taxes. 2
Self-Employed Contribution Tax (SECA). Limited partners, LLC members and S corporation owners who
provide services and materially participate in their respective entities would be subject to SECA tax on their
distributive shares of income to the extent this income exceeds certain threshold amounts. Current
exemptions for certain types of S Corporation income (e.g., rents, dividends and capital gains) would still
apply.2

•

•

•

“Like-kind” exchanges for real estate. Gains generated from the sale of appreciated real estate owned
by a business can be deferred if a “like-kind” property is purchased. A proposed change would only allow
def errals of gains up to $500,000 for a single taxpayer or $1 million for a married couple filing a joint return.
Beyond those thresholds, gains would be realized. This would be effective starting in 2022. 2
Limit on excess business loss limitations. Current law, set to expire in 2027, limits the ability of passthrough business owners to use business losses to offset other income. The law limits losses to the sum of
gains f rom business activities plus an additional threshold amount ($524,000 for married couples filing a
joint return and $262,000 for all other taxpayers in 2021), with the amount adjusted for inflation over time.
The new proposal would permanently extend the limitation, eliminating the 2027 expiration date.2
Other provisions that affect specific industries. A range of proposals is being considered, including a
f inancial risk fee on financial institutions with more than $50 billion in assets, eliminating the tax deduction
f or the costs of direct-to-consumer prescription drug advertising, imposing a tax on pharmaceutical
companies if drug price increases exceed inflation, and an expansion of clean energy tax initiatives. 11

Business owners should also be aware of how potential changes in capital gains tax laws could affect the net
proceeds received from the sale of a business or ownership position in a business. The tax liability from such a
transaction could be nearly doubled, depending on specifics of the final legislation passed and the business
owner’s f inancial circumstances. Family members who inherit business assets would also face greater tax liability
if the step-up in cost basis at the death of the owner were eliminated.
Increased enforcement of tax laws
Enf orcement of tax laws, primarily through the auditing process, has declined in recent years. Funding is being
proposed to boost enforcement activity by the IRS. It would primarily be focused on large corporations,
businesses, and estates and higher income individuals. Also included in the package are requirements that
f inancial institutions report information on account flows. This would require the reporting requirements on
earnings f rom investments and business activity similar to rules that already apply to reporting on wages.
How markets may react to changing tax laws
The White House proposal that would raise the corporate income tax rate to 28% has the greatest odds of
af f ecting the investment markets. As noted above, Congress is more likely to consider a smaller increase in the
corporate tax rate. If so, it may limit the potential fallout for markets.
Keep in mind that corporate tax policy changes affect companies and industries differently, depending on the
details of the new law. Most companies pay a tax rate that diverges from the statutory corporate tax rate, because
each f ace unique tax situations. The actual, or effective, tax rate paid by individual companies — and the average
ef f ective rate affecting certain industries and sectors — depends on details yet to emerge in Congressional
negotiations. Some industries will see larger tax increases than others, making it likely that the legislation will
impact sector and industry performance more than it does the broader market.
While the corporate income tax rate increase has the greatest chance of impacting medium to long-term sector
and industry performance, raising the capital gains tax on high earners and changing step-up-basis rules has the
potential to contribute to short-term market volatility. Yet, Congress may soften the capital gains tax rate increase
and step-up-basis rules compared to current proposals. The ef fective date of the capital gains tax increase is also
a f actor.
If the tax increase is retroactive, an extremely unlikely outcome, investors would have no opportunity to realize
gains before the increase takes effect. If the effective date of any new law is some time after the law passes,
either later in 2021 or January 1, 2022, investors may rush to realize gains, causing a wave of selling. Related to
this, market participants may anticipate, or “front-run,” expectations of investors selling to realize gains at the
lower tax rate. The risk of such a selloff depends largely on the magnitude of the capital gains increase proposed
in Congress, and how much time is available for investors to react or plan ahead.
History, however, provides valuable perspective. The prior two capital gains tax increases, on January 1, 1987,
and on January 1, 2013, had a negligible impact on markets. There was no downtrend in prices prior to or after
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each increase, though the tax rate increases — both about 8% — were smaller than the current White House
proposal.
Ultimately, this means the tax policy’s market-impact is largely dependent on yet unknown details. At the same
time, the tax policy will couple with spending measures that are supportive to certain sectors of the market. Just
like tax policy changes will have a varying impact on companies, tax changes will have varying impacts on
investors. Individual investor concerns may vastly outweigh concerns for the broader market.
Steps to take today
Far-reaching potential tax changes could have a dramatic impact on some individuals and estates. Theref ore, it
makes sense to understand what these possible alterations to the tax code could apply to your own
circumstances and how it might affect the way you position your assets.
Individual investors should carefully consider the potential for changes to long-term capital gains tax rates as they
assess their own portfolios. Investment decisions should consider more than tax policy changes and tax
consequences, but tax is an important factor in investment decision-making. If you hold appreciated assets that
you are already considering selling, you may wish to lock in those gains before any potential tax increase is
applicable.
Those with large estates that could be subject to increased estate tax liability, potentially beginning in 2022, will
want to explore planning options in the interim. Among the strategies to consider is the establishment of grantor
trusts and gifting significant assets to take advantage of today’s higher exemption amounts.
It’s important to remember that many things could change between what is being proposed today and what may
eventually be enacted into law. We will continue to monitor the evolving tax policy debate and inform you of
important developments as they emerge.
Talk with your Wealth Management team if you have questions about the potential impact on your own finances
and wealth plan. You should also check with your tax and legal advisors. We stand ready to assist you and will
keep you informed as likely outcomes stemming from the 2021 legislative agenda come into sharper focus.
Tax-saving steps to consider today
While waiting f or final legislation to make its way through Congress, here are some steps to help position yourself
to avoid the potential for higher taxes down the road:
•
•
•
•
•
•
•
•
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Accelerate income into 2021. This can include Roth IRA conversions and taking gains in Intentionally
Def ective Grantor Trusts.
Sell long-term capital gain assets and business interests in 2021. This allows you to take advantage of
the current laws with more favorable tax rates.
Defer deductions. If tax rates rise in the future, delaying deductions until 2022 or beyond will help temper
the impact of those increases.
Utilize life insurance policies. Proceeds are generally not subject to income tax. Capital gains taxes can
also be avoided if the policy is properly structured. It may play a more important role for beneficiaries if new
laws eliminate the step-up in cost basis at death for those who inherit appreciated assets.
Step up gifting. Make significant gifts in 2021 to take full advantage of the current expanded unified
gif t/estate tax exemption amount and reduce the size of your estate.
Realize capital gains on highly appreciated assets during your lifetime. If the step-up in cost basis is
eliminated, taking gains while you are living and paying taxes on the gain will reduce your estate and the
amount of estate taxes due while limiting the tax burden on beneficiaries.
Accelerate establishment of grantor trusts. Under current proposals, grantor trusts in effect prior to the
enactment of legislation will be “grandfathered” in. Work with trusted advisors to determine if grantor trusts
are appropriate for your circumstances and should be established before tax laws change.
Review your current financial and estate plans. Be sure to work with your team of trusted professionals,
including your financial, legal and tax advisors.
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This information represents the opinion of U.S. Bank Wealth Management. The views are subject to change at any time based
on market or other conditions and are current as of the date indicated on the materials. This is not intended to be a forecast of
future events or guarantee of future results. It is not intended to provide specific advice or to be construed as an offering of
securities or recommendation to invest. Not for use as a primary basis of investment decisions. Not to be construed to meet
the needs of any particular investor. Not a representation or solicitation or an offer to sell/buy any security. Investors should
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consult with their investment professional for advice concerning their particular situation. The factual information provided has
been obtained from sources believed to be reliable, but is not guaranteed as to accuracy or completeness. U.S. Bank is not
affiliated or associated with any organizations mentioned.
Based on our strategic approach to creating diversified portfolios, guidelines are in place concerning the construction of
portfolios and how investments should be allocated to specific asset classes based on client goals, objectives and tolerance
for risk. Not all recommended asset classes will be suitable for every portfolio. Diversification and asset allocation do not
guarantee returns or protect against losses.
Past performance is no guarantee of future results. All performance data, while obtained from sources deemed to be reliable, are
not guaranteed for accuracy. Indexes shown are unmanaged and are not available for direct investment. The S&P 500 Index
consists of 500 widely traded stocks that are considered to represent the performance of the U.S. stock market in general.
Equity securities are subject to stock market fluctuations that occur in response to economic and business developments.
International investing involves special risks, including foreign taxation, currency risks, risks associated with possible differences
in financial standards and other risks associated with future political and economic developments. Investing in emerging markets
may involve greater risks than investing in more developed countries. In addition, concentration of investments in a single
region may result in greater volatility. Investing in fixed income securities are subject to various risks, including changes in
interest rates, credit quality, market valuations, liquidity, prepayments, early redemption, corporate events, tax ramifications
and other factors. Investment in debt securities typically decrease in value when interest rates rise. This risk is usually greater
for longer-term debt securities. Investments in lower-rated and non-rated securities present a greater risk of loss to principal
and interest than higher-rated securities. Investments in high yield bonds offer the potential for high current income and
attractive total return, but involve certain risks. Changes in economic conditions or other circumstances may adversely affect a
bond issuer's ability to make principal and interest payments. The municipal bond market is volatile and can be significantly
affected by adverse tax, legislative or political changes and the financial condition of the issues of municipal securities. Interest
rate increases can cause the price of a bond to decrease. Income on municipal bonds is free from federal taxes, but may be
subject to the federal alternative minimum tax (AMT), state and local taxes. There are special risks associated with investments
in real assets such as commodities and real estate securities. For commodities, risks may include market price fluctuations,
regulatory changes, interest rate changes, credit risk, economic changes and the impact of adverse political or financial
factors. Investments in real estate securities can be subject to fluctuations in the value of the underlying properties, the effect
of economic conditions on real estate values, changes in interest rates and risks related to renting properties (such as rental
defaults).
U.S. Bank and its representatives do not provide tax or legal advice. Your tax and financial situation is unique. You should
consult your tax and/or legal advisor for advice and information concerning your particular situation.
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